
 

IN THE COURT OF ADDITIONAL SESSIONS JUDGE ::::: BILASIPARA 

Present:- Shri J. Borah, AJS 

 Additional Sessions Judge, Bilasipara. 

 

Criminal Revision Case No- 02 of 2019 

 

     Ali Ahmed Hussain  

                                   …… Revisionist 

        -Vs- 

       Rosy Begum 

           ……. respondent 

Date of hearing  :-  06-11-2019   

Date of Judgment  :- 11-11-2019 

Advocates Appeared in this case:  

Mr. Eaqub Ali, Ld. Advocate for the revisionist 

Mr. Abu Hai Siddiqul Islam, Ld. Advocate for the respondent  

O R D E R 

1. This Criminal Revision 2/19 is under section 397 Code of Criminal 

Procedure, Cr.P.C in short, preferred by Ali Ahmed Hussain, hereinafter 

called the revisionist, against the order passed in Misc. Case no. 266/16 by 

the court of the Judicial Magistrate First Class, Bilasipara, in short JMFC, 

Bilasipara.  

2. The revisionist’s case, in brief, is that Rosy Begum, hereinafter called 

the respondent, filed a petition under section 125 Cr.P.C against the 

revisionist seeking maintenance from the revisionist. The petition was 

registered as Misc. Case no. 266/16 and it was tried by the court of JMFC, 

Bilasipara. The court of JMFC, after end of trial, directed the revisionist to 

pay Rs. 2000/- per month for the respondent and Rs. 1000/- per month for 

the minor child of the revisionist. The order passed by the court of JMFC is 
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not proper. The court did not appreciate the evidence adduced by the 

witnesses for both sides. The respondent left the revisionist without just and 

proper ground, but the court did not consider it. There was mutual divorce 

between the revisionist and the respondent. There was agreement between 

two. The revisionist paid Rs. 70,000/- to the respondent. This was totally 

ignored by the trial court. The revisionist is an ailing person. He earns Rs. 

3000/- per month. This aspect is also not considered by the trial court. The 

order passed by the trial court is contrary to law and liable to be set aside.  

3. Heard learned advocate for both sides.  

4. The petitioner’s, case in Misc. case 266/16 is that on 10-07-2012 the 

petitioner Rosy Begum was married with Ali Ahmed Hussain @ Saminur Ali 

as per Muslim rites. The petitioner lived with the opposite party for six 

months. The opposite party demanded Rs. 50,000/- from her. When the 

petitioner failed to fulfill his demand, the opposite party assaulted her 

physically and ousted her from his house. The petitioner, finding no other 

alternative had to take shelter at her parent’s house. She was pregnant at 

that time. The petitioner, thereafter, gave birth to a baby. The opposite 

party made no effort to bring back her nor he paid any maintenance to her 

or to her baby. The petitioner with her baby went to the house of the 

opposite party , but he did not allow her to stay there. The petitioner along 

with her child is now taking shelter at her parent’s house. She is unable to 

maintain herself and her child. She has no source of income. The opposite 

party is a wealthy person. He earns Rs. 25,000/- to Rs. 30,000/- per month. 

So prays for Rs. 12,000/- per month from the opposite party as 

maintenance.  

5. The opposite party filed written objection in this case and contested 

the case. The gist of the opposite party’s case is that the petitioner’s case is 

not maintainable. The opposite party admitted the marriage between him 

and the petitioner. The opposite party never demanded Rs. 50,000/- from 

the petitioner. He did not assault the petitioner physically nor he ousted her. 

The petitioner left his house without any rhyme and reason. Both of them 

have amicably dissolved their marriage and he paid Rs. 70,000/- to the 

petitioner. The opposite party is an ailing person and he has no permanent 

source of income. He earns Rs. 3000/- per month. He is not in a position to 

pay the maintenance as claimed by the petitioner. The petitioner case is 
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false and fabricated and liable to be dismissed.  

6. The petitioner side examined only one witness. The opposite party 

examined two witnesses.   

7. Learned trial court heard argument and passed order directing the 

opposite party to pay Rs. 2000/- per month to the petitioner and Rs. 1000/- 

per month to the petitioner’s minor child from the date of final order i.e on 

06-03-2019.    

8. The revisionist was aggrieved with the order and hence this revision. 

9. The first thing is that the marriage between revisionist and the 

respondent is admitted by the revisionist. The revisionist also admitted that 

he is the father of the child given birth to by the respondent. So, the 

marriage is admitted fact and the revisionist is the father of the child given 

birth to by the respondent is also an admitted fact. Since those facts are 

admitted, so the same need not be proved ( section 58 of the Evidence Act).  

10. Now let’s see whether the respondent left the house of the revisionist 

without just and proper ground. 

  P.W-1 Rosy Begum in her petition as well as in her evidence has 

stated that the revisionist demanded Rs. 50,000/- from her and while she 

could not fulfill his demand, he tortured her and ousted her from his house. 

At that time the respondent was pregnant. This evidence of P.W-1 remained 

intact. The revisionist failed to detract her evidence. A wife who is pregnant 

will leave her in law’s house without any cause cannot be accepted. 

  The evidence of D.W-1 Ali Ahmed Hussain @ Saminur Ali is not 

sufficient to prove that he did not cause cruelty to the respondent. 

  Same is the evidence of D.W-2 Sofior Rahman.  

  Considering all aspects, it appears that the respondent has sufficient 

ground to live separately from the revisionist.   

11. Now let’s see whether the revisionist has sufficient means to prove 

maintenance. 

  P.W-1 Ali Ahmed Hussain @ Saminur Ali has stated in his evidence 

that he is ailing and he does not work. This evidence of D.W-1 is supported 

by D.W-2. But D.W-1 has not submitted or exhibited any medical certificate 

in support of his evidence. The evidence that D.W-1 is suffering from illness 

must duly be proved by medical certificate, unless the same cannot be 

accepted. 
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  Learned trial court has pointed out that if the person concerned is 

healthy, he can be accepted to be fit to provide maintenance. The revisionist 

married the respondent. It was his duty to look after his wife and child. He 

cannot escape from his duty showing that he is ill and that too without any 

proof. 

12. Now let’s see whether the respondent is unable to maintain herself 

and her child.  

  P.W-1 Rosy Begum has stated in her evidence that she along with 

her child are taking shelter at her parent’s house. She has no source of 

income. They are depending on her parent’s. 

  There is no evidence adduced by D.W-1 and D.W-2 that the 

respondent is able to maintain her.  

  Accordingly, this point is decided in favour of the respondent.   

13. Now let us see whether a divorced woman is entitle to maintenance 

from her earlier husband. 

  In Mohd Ahmed Khan -vs- Shah Banu Begum 1985 Crl. J (SC) 327, it 

is observed by the Hon’ble Supreme Court as follows: 

  “Obtaining a decree from a civil court for dissolution of marriage u/s 

2 of the Act of 1939 also amounts to a divorce. For the purpose of 

maintenance, this mode is governed not by cl.(b) but by cl(c) of sub(3) sec. 

127 of the 1973 code; whereas the divorce given under mode(1) and (2) 

would be covered by cl(b) of sub sec(3) of sec. 127” 

  “There are the three distinct modes in which a dissolution of Marriage 

can be brought about. It is, therefore, manifest that cl(b) of explanation to 

125(1) envisages all three modes, whether a wife is a divorced wife 

unilaterally by the husband or where she obtains divorce under modes (2) 

and (3), she continues to be a wife for the purpose of getting maintenance 

u/s 125 of the 1973 Code. In these circumstances the High Court was not at 

all justified in taking the  two separate clauses “who has been divorced” and 

“has obtained a divorce from her husband” conjunctively so as to indicate a 

divorce proceeding from the husband and the husband alone if not treating a 

dissolution of marriage u/s 1939 Act as a legal divorce.” 

  “Since the Muslim Personal Law, which limits the husband's liability to 

provide for the maintenance of the divorced wife to the period of iddat, does 

not contemplate or countenance the situation envisaged by section 125, it 
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would be wrong to hold that the Muslim husband, according to his personal 

law, is not under all obligation to provide maintenance, beyond the period of 

iddat, to his divorced wife who is unable to maintain herself. The argument 

of the appellant that, according to the Muslim Personal Law, his liability to 

provide for the maintenance of his divorced wife is limited to the period of 

iddat, despite the fact she is unable to maintain herself, has therefore to be 

rejected. The true position is that, if the divorced wife is able to maintain 

herself, the husband's liability to provide maintenance for her ceases with 

the expiration of the period of iddat. If she is unable to maintain herself, she 

is entitled to take recourse to section 125 of the Code. The outcome of this 

discussion is that there is no conflict between the provisions of section 125 

and those of the Muslim Personal Law on the question of the Muslim 

husband's obligation to provide maintenance for a divorced wife who is 

unable to maintain herself.  

  In our case instant, it is stated by the revisionist that they have 

mutually dissolved their marriage and he paid Rs. 70,000/- to the 

respondent.  

  The law is that a divorce wife cannot be debarred from availing the 

benefit of section 125 Cr.P.C.  

  In such a situation, the plea of the revisionist that the respondent is 

not entitled to benefit u/s 125 Cr.P.C cannot be accepted.  

14. Considering above all aspects, it appears that the order passed by 

learned trial court was duly passed and it deserves no interference.   

15. Accordingly, I find no merit in the revision. The revision is dismissed. 

  Let LCR be sent back along with the copy of this order to the 

concerned court.  

  The revision is disposed of. 

  Given under my hand and seal by this court on this 11th day of 

November, 2019 at Bilasipara, Dist- Dhubri.     

 

 

 

            (Shri J. Borah) 

               Addl. Sessions Judge, Bilasipara 

Transcribed & typed by, 

S. Brahma, Stenographer Gr. III. 


